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In re applica~ion. of

MOONBUN, INC.

OPPOSITION TO MOTION '1'0 KHLARGE

Gary E. Willson (Willson) files this Opposition to Motion to

Enlarge Issues filed by Moonbeam, Inc. Moonbeam seeks addition

of a site availability issue. Willson has reasonable assurance

of its site. The motion, therefore, should be denied.

Mr. Willson proposes to place his antenna on a 30-foot pole

on Mount St. Helena. The proposed site is located in an antenna

farm with numerous other communications users in the immediate

vicinity. In fact, the KFTY tower which Moonbeam proposes to use

is in the same area. The site proposed by Mr. Willson on Mount

St. Helena is commonly referred to as the westerly site. Diablo

Communications, Inc. is the authorized agent and manager of the

westerly site for Mr. Livermore, the site owner. Leonard J.

Pringle is the Chief Operations Officer of Diablo Communications,

Inc.

Both Gary Willson and Mr. Willson's Consulting Engineer, Mel

Freedman discussed use of the westerly site on Mount st. Helena
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with Mr. Pringle on numerous occasions before Willson's applica-

tion was filed in November of 1991. Mr. Willson confirmed his

numerous conversations with Mr. Pringle and the availability of

the site by letter dated November 15, 1991. see Exs. 1 and 2.

Mr. Pringle gave Mr. Willson reasonable assurance that the

site was available before Mr. Willson filed his application and

has again confirmed that the site is available now. Mr. Pringle

has confirmed in an attached letter declaration that:

1. He is Chief Operations Officer of Diablo Communications,
which serves as the authorized agent for Mr. Livermore
for the westerly site on Mount St. Helena.

2. As the authorized agent and manager for Mr. Livermore
of the westerly site, Mr. Pringle routinely provides
reasonable assurance to perspective communications
clients.

3. Mr. Pringle spoke to Gary Willson on numerous occasions
about use of the site and provided reasonable assurance
of the site's availability before the application was
filed in November 1991.

4. Prior to making the site available to Mr. Willson, Mr.
Pringle explained the proposal to Mr. Livermore who
expressed no objection to use of the site by Mr.
Willson.

5. Mr. Pringle has confirmed the site is still available to
Mr. Willson, noting in his letter that Mr. Willson "may
construct as specified in your FCC filing."

See Ex. 3.

Mr. Putnam Livermore has also provided a letter addressed to

Mr. Pringle. Mr. Livermore states that he does not recall an

earlier discussion with Mr. Pringle concerning use of the Mount

St. Helena westerly site by Mr. Willson. This seems to explain

Mr. Livermore'. letter of AprilS attached to Moonbeam's Petition

to Enlarge Issues indicating he had not given authorization to
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any other party for a new FM station on Mount St. Helena. Since

that letter, though, Mr. Pringle has again advised Mr. Livermore

of Mr. Willson's proposal, and Mr. Livermore has expressed no

objection. In fact, Mr. Livermore has confirmed that Diablo

Communications is his agent for managing the westerly site.

In SUIII, Mr. Willson currently has and had reasonable

assurance of his proposed site. In adopting the site certifica

tion form used in Willson's application, the Commission stated in

Processing of FM and TV Broadcast Applications, MM Docket No. 84-

750, 50 Fed. Reg. 1936, published May 13, 1985 at W 22:

COlDDlission requirements will be satisfied when an
applicant has contacted the property owner or owner's
agent and has obtained reasonable assurance that the
proposed site will be available for the intended
purpose. (Emphasis added.)

The instructions to FCC Form 301 state:

An applicant need not have a binding agreement or abso
lute assurance of the availability of the transmitter
site it proposes to utilize. However, the applicant
must be able to show that it has obtained reasonable
assurance that the proposed 8ite i8 available to it.
The caa.ission's r8QUir8lllents will be satisfied where
an applicant has contacted the property owner or the
owner's representative and has obtained reasonable
assurance, in good faith, that the proposed site will
be available for the intended purpose.

See Instructions for Section VII-certifications, FCC Form 301.

The Commission has emphasized in Elijah Broadcasting Corpo

ration, 5 FCC Rcd. 5350, 5351 (1990) that the Commission's

reasonable assurance standard is a liberal one. In Elijah, the

Commission held that an applicant had reasonable assurance of its

original site and permitted the applicant to amend to a new site
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despite the fact that the owner of the original proposed site

stated that,

This exhibit is not intended to state or suggest that a
purchase offer or agree..nt exists, or that the parties
have arrived at any agreements regarding the land.
This exhibit is for information purposes only and as it
may be unilaterally revoked at anytime without notice,
no claims of liability may be made on its account.

Id. at 5351.

Similarly in National Innovative Programming Network, Inc.

of the East Coast, 2 FCC Red. 5641 (1987), the Commission held

that an applicant had reasonable assurance of site availability

from Fordham University where use of the site was contingent on

the ability to negotiate mutually acceptable terms. The Commis-

sion noted that all that is required for reasonable assurance is

some indication of a favorable disposition to make the property

available beyond simply a mere possibility. The Commission went

on to note that "this reasonable assurancethe
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and the applicant was unable to obtain reasonable assurance from

all the owners of the site. Deepite the fact the applicant

waited 3 -anthe to a-end to a new site after it became apparent

the site was not likely available, the Review Board permitted the

applicant to amend. The Board also held that the applicant had

reasonable assurance of its original site. The Board noted, "In

fact, t589.44 Tm
(Board)Tj
14..632372 565.68 Tm
(Board)Tj
14.7889 0 0 12.1 207.8118 565.68 Tm
(has)Tj
16.0866 0 0 12.1 237.5694 565.68 Tm
(recently)Tj
13.7293 0 0 12.1 303.4411 565.68 Tm
(found)Tj
15.5887 0 0 12.1 349.0151 565.68 Tm
('reasonable)Tj
15.3534 0 0 12.1 434.4758 565.68 Tm
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(in)Tj
12.9271 0 0 12.1 537.3222 565.68 Tm
(two)Tj
15.6366 0 0 12.1 88.8797 541.92 Tm
(cases)Tj
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(where,)Tj
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(here,)Tj
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(property)Tj
13.7072 0 0 12.1 385.0615 541.92 Tm
(owners)Tj
14.0544 0 0 12.1 435.5733 541.92 Tm
(have)Tj
15.0718 0 0 12.1 471.8554 541.92 Tm
(provide)Tj
13.5661 0 0 12.1 529.4142 541.92 Tm
(what)Tj
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Moonbeaa also relies on Port Huron F_ily Radio, Inc., 4 FCC

Red. 2532 (Rav. Bd. 1989). The facts in Port Huron are markedly

different. There, an applicant assumed the site was available

silllply by driving by the site and observing that the land was for

sale. The applicant adlllitted he had not obtained reasonable

assurance. The Review Board noted the applicant, "had no under-

standing with, or good faith 'reasonable assurance' from, the

land owner (or the owner's agent) of its initial site." Id. at

W17. The Board further noted, "Here, by its own admissions, L&K

never secured reasonable assurance of the site specified in its

application." Id. at ff19. By contract, as confirmed by Mr.

Willson, Mr. Willson's engineer, and Len Pringle, Mr. Willson had

and has reasonable assurance of his proposed site. Mr. Livermore

has further confirmed that Mr. Pringle is authorized to act on

his behalf.

WHBRBFORB, it is reSPectfully requested that the Petition to

Enlarge Issues seeking addition of a site availability issue be

denied.

ReSPectfully submitted,

GARY E. WILLSON

GAMMON & GRANGE
8280 Greensboro Drive
seventh Floor
McLean, VA 22102-3807
(703) 761-5000

April 26, 1993

[0068/C93avfOppo]
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I, Gary Willson, hereby declare under penalty of perjury

that the following is true and correct to the best of my

knowledge and belief:

1. I discussed with Len Pringle on nwaerous occasions my

proposed application for a new FM station in Calistoga,

California before my application was filed on November 15, 1991.

2. We discussed the availability of the site specified in

my application.

3. Mr. Pringle advised that he needed to obtain approval

from the owner of the site, an attorney in San Francisco, before

giving me reasonable assurance of the site's availability.

4. Mr. Pringle advised me sometime shortly before my

application was filed that he had obtained approval for my

proposed use of the site from the owner.

5. Mr. Pringle assured me that I had reasonable assurance

of the site proposed in my application, that I could specify the

site in my application and that, if my application was granted,

we would negotiate lease terms in good faith which we expected

would be at the then going lIlarket rate.

6. By letter dated November 15, 1991 addressed to Mr.

Pringle, I confirmed that I had reasonable assurance of the site.

Date Gary Willson ~/

*/ Executed declaration will be filed upon receipt.



GARY WILLSON COMPANY
BROADCAST CONSULTANTS

2 CORTE DEL BAYO LARKSPUR, CAUFORNIA 94939
(415) 924·3588

November 15, 1991

Mr. Leonard J. pringle
Diablo Communications Inc.
1220 Brickyard Cove Rd.
Suite 200
Point Richmond, CA 94801

Re: New FM tower and antenna site at north face Mt. St. Helena

Dear Len:

This is to confirm our conversations over the last two or
three weeks concerning the use of the north site for a
new FM radio station tower, antenna and transmitter on Mt.
Saint Helena.

You indicated that you had confirmed with the owner of the
site that the site is available to me for my proposed new
station to be licensed to Calistoga, California.

Terms will be negotiated at the time my application is
granted and will b based on the going market rate. I have
enclosed for you ecords the engineering portion of my
application fi with the FCC on November 15, 1991.

Should

Enclosure

..
any questions, please contact me directly.
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MEL FREEDMAN
CONSULTING RADlO ENGINEER

DEttMATl O'i

I, Mel Freedman, hereby declare under penalty of perjury that the following

is true and correct to the best of my kl'lOwledge and belief:

1. I am a Consulting Radio Engineer and~prepared the engineering portion

of Gary Willsonls pending application for a new FM station at Calistoga.

Cal iforni l.

2. I cannot recall the date, but I believe at some pOint approximately one

month before Mr. Willson's FH application for Calistoga was filed, r
contacted Leonard J. Pringle. Vice President and Ch'ef Operating Officer

of Diablo Communications, Inc. 1 explained to Mr. Pringle that 6ary

Willson was filing an application for a new FM st~tion at Calistoga,

Californ1a, and that we wished to locate at their Mt. St. Helena site.

I further e~platned that Mr. W'llson would propOse to construct a short

m!$t of approximately 30 feet and we discussed the location of the mast.

3. Mr. Pringle explained that Diablo Communications, Inc., was the 1easing

agent and managed the site and that Mr. Willson's proposal was agreeable

to him, but that final approval would have to come from the site owner.

I asked that such permission be sought and told Mr. Pringle that Gary

Willson would contact him to discuss any further details.

4. Mr. Willson advised me sometime before the application engineering was

completed that Mr. Pringle had stated that he had obtained the necessary

approval from the site owner, thus providing reasonable assurance that

the proposed location was available for Willson's use •

. Hughson. CaJ1f'ol"nia
20 Apri 1 1993

1479 MOUNTAfN VIEW ROAD • HUGHSON, CA 9$326 • raEPHONE (2091883-2611 • TELECOpreR (209) 883-4727
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DlliUO COMMUNICATIONS, INC:.
)120 Bridcyard~ RDad. Suire 200. l~nt Ridllnmd, C.A 94801 !dephoae ('}IO) 236-.l700 I'AA ('il0) 236-3799

April 20, 1993

Hr. Gary E. willson
2 Corte Del Bayo
Larkspur, CA 94939

Subject: Site Availability - Saint Helena,CA

Dear Mr. WillsOD

I would like to apologize for the confusion over the site
availability and reasonable assurance for yo~~ FM application on
Mt Saint Belena, CA. I have contaet-ed )b;. P~tnam Livermore, the
land owner, and his lettor to me is ~tt.cbed for your review.

Diablo Communications, Inc. is the a~thorized agent for Mr.
Livermore on one o~ hie communication sites located on Mt Saint
Belena. It is commonly referred to as the westerly site. We are
not involved with the KFTY communications site even though it is
also owned by Mr. Livermore. As the ZlCJent and manager for Mr.
Livermore on the westerly site, I routinely send out site
availability letters and provide reasonable assurance to
prospective clients.

Prior to making the site available to you I had a telephone
conversation with Mr. Livermore regarding the construction of a
new tower or pole to accommodate your proposed FM antenna. I
explained to him that if you were the successful Applicant, we
would be bound to neqotiate, in good faith, the ter~ and
conditions ot A lease or license for the use of the site. He
expressed then and has exp~e88ed now, nO objection to me moving
forward with you.

Further, I spoke with you on numerous occasions about the use of
site before you filed your application ~or a Class A FM station,
in November ot 1991. I qave you reasonable assurance that the
site was available before you tiled your application with the FCC.
Yo~ subsequently furnished me with a copy o~ your FCC filing for
the westerly site. -



The site on which you filed your Cla•• A FM app11oatioft is still
available to you as we previously have discussed. You may
eonst~ct as specified in your FCC filing, Mr. Livermo~e is aware
that I am providing you this letter.

'!'hank you for your continued interest in Nt. Saint Helena and.
Diablo Communications, Inc.

The undersigned states under penalty of perjury that the foregoin9
is correct to the best of my knowledge and belief.

Very truly yours,

~~
Chief Operations Officer

l-Attachment
LJP/h:s



Putnall Livermore
A~~orney at Law

1.00 Green 8ft.
Saft rrancLaoo. 'tA ....111

Apt'11 20, 19P3

~, Len 't:ln91.
Diablo Co.muftlc&~lon., Inc.
1220 .rlQk~••4 Co.. ad., Suite 2CO
toln. ~i.n.ond, CA '.101-4134

AI' Mount St. aeltfta.fM Applicaeion

O••~ H~ • • ~Lfttl.·

You hit". £.n'".-cl .. that. in oonneor..t.on w1r.)oa c~ above
.L~. an_ lftyolylnv a new fK ~pl10*t1on bV • Mr. W111.on, yov and
t had dl,oY"'d.~h. QI. ~y Mr. Wl111cn of Mo~nt S~ ..Helena .nO
.pec1flca11v the add1tion ot ••bo~t tower for FM e~.n'~lllon ..

k" . ... ~."., .:: .: .

• 1.:111

•



CERrIrIca~E or SERVICE

I, Tia Wineland, in the law offices of GalDIDO'l & Grange,

hereby certify that I have sent, this 26th day of April 1993, by

first-class, postage-prepaid, U.S. Mail, copies of the foregoing

OPPOSITION TO MOTION TO ENLARGE to the following:

The Honorable Edward Luton
Administrative Law Judge
Federal Comaunications Commission
2000 L Street, N.W.
Washington, D.C. 20554

Larry Miller, Esq.
Hearing Branch, Mass Media Bureau
Federal Communications Commission
2025 M Street, N.W., Room 7212
Washington, DC 20554

Lee W. Shubert, Esq.
Susan H. Rosenau, Esq.
Haley, Bader & Potts
4350 North Fairfax Drive
Suite 900
Arlington, VA 22203-1633

(Counsel for Moonbeam, Inc.)


